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PRESERVATION VALUES IN
RIVER BASIN PLANNING
ROGER TIPPY*
I
PRESERVATION AND DEVELOPMENT VALUES

Comprehensive river basin planning, according to the official
guide to the art, is in part a matter of making "reasoned choices"
between potential uses of a river when they conflict.' One of the
legitimate uses, the Document continues, is the preservation of open
spaces and wild areas, of rivers, lakes, beaches and mountains for
2
recreation and for their scenic, historical and scientific interests.
This sets the stage for the increasingly frequent conflict between development-conservationists and preservation-conservationists.
The conflicts increase because, while an appreciation of the preservation values is doubtless rising, demand for the benefits of water
resource development is rising just as rapidly. Planning cannot supply the needs of all the interested groups in the water field. Planning
should illuminate all values involved-so that decisions to develop
are made after consideration of the preservation values which will
be lost, and so that decisions to preserve are made with awareness
of development values foregone. This is a goal toward which planners and decision-makers are slowly moving.
Of the preservation values, three distinct while somewhat overlapping elements can be described: recreation, fish, and a set of
thoroughly intangible factors incorporating wilderness, natural
beauty, historic and scientific values. Major recreation uses of a
flowing stream usually include boating (canoeing, float-trip boating
and occasionally power boating), and sport fishing (fishing from
water craft, bank fishing and wading). These activities are likely to
be statistically outweighed, in popularity terms, by the slack-water
types of recreation which could be provided by a reservoir on the
same site. Gross recreational use would rarely if ever be a reason for
not impounding a river. However, the current policy is to plan "com-

0 Assistant Conservation Director, The Izaak Walton League of America. Opinions stated are those of the writer and do not necessarily reflect official positions of the
Izaak Walton League.
1. Policies, Standards, and Procedures in the Formulation, Evaluation, and Review of Plans for Use and Development of Water and Related Land Resources, S.
Doc. No. 97, 87th Cong., 1st sess. 1 (1961).
2. Id. at 2.
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prehensively" for outdoor recreation, which means allocating recreation resources equitably, among the many groups of users. Under
the umbrella of comprehensiveness the white-water canoeists and the
trout anglers find some protection.
Sport fishing is recreation, yet the fishery resource may be a second and distinct factor in preservation. This is due in part to administrative organization: the responsibilities for general recreation
and for fish are vested in different divisions of the Interior Department.4 This division usually occurs in state governments too. 5 There

is also a separate body of law dealing with protection of fish and
wildlife values. The Fish and Wildlife Coordination Act 6 gave the
Secretary of the Interior authority to review and comment on any
federal or federally-licensed proposal to impound or alter the waters
of any stream in order to protect fish and wildlife species. Some
species of fresh-water fish, such as salmon, are commercially important, a non-recreation factor.
The intangible factors may be defined as those values of a stream
which cannot be described in quantity of use terms at all. Recreation
and fishing can be measured in terms of activity-days, annual catch,
etc. But there are no yardsticks to measure the historic interest of a
free-flowing stream, or its value to natural scientists, or its scenic
beauty.
The three factors of recreation, fish and intangibles-which overlap and shade into one another-are the three main reasons for preserving some streams. They do not always occur in equal measure on
the same river. Often the best fishing is found in stretches too rough
or too tame for canoes, while some of the streams most challenging
and attractive to river-runners, 7 such as the Colorado in the Grand
Canyon, afford just ordinary fishing.
The major development values are storage for agricultural and
domestic consumption, flood control, navigation, hydroelectric
power, slack-water recreation, and soil conservation. Dams can also
be used for low-flow augmentation of river reaches below reservoirs.
3. Outdoor Recreation Resources Review Act, 72 Stat. 238 (1958) ; An Act to
promote the coordination and development of effective programs relating to outdoor recreation, 77 Stat. 49 (1963).
4. The Bureau of Outdoor Recreation and the Fish and Wildlife Service.
5. Brewer and Bordner, Organizational Alternatives for Recreational Resource
Management: An Analysis of State Agencies, 6 Nat. Res. J. 560, 569-73 (1966).
6. 48 Stat. 401 (1934), as amended, 16 U.S.C. 661 (1964).
7. River-running denotes a recreational journey by boat without fishing from the
craft; a float-trip means boat travel with fishing as one of the purposes of the trip.
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Low-flow augmentation can serve to dilute pollution and maintain
water quality, and to improve recreation and fish values of the preservation variety.
The various preservation values can be maximized at the expense
of development, and development values can be maximized at the
expense of preservation (and sometimes of other development values). The promise of comprehensive river basin planning is that it
would put a team of unbiased individuals in a position where the
team could look over an entire basin and indicate how each value
could be maximized. Ideally, a river basin should have some areas
for canoeing and stream fishing, and other reaches suitable for reservoir development, hydroelectric generation, or commercial navigation. A competent planning unit could identify each of these areas
and enable the decision-makers to satisfy every interest group in the
basin.
That is the ideal. The actual experience has fallen far short of the
promise, so that planning often seems to generate conflicts rather
than resolve them. One reason is that very few river basins are still
undeveloped enough that they can be planned for "from scratch." In
other words, uncoordinated development may spread across so much
of a basin that the remainder must be contested for by the preservers
and the developers, each with their legitimate needs. Another factor
is the rather recent articulation of preservation values as they relate
to rivers. Many basin plans were prepared, especially by the Corps
of Engineers, in an earlier day when "comprehensive" meant only
comprehensive development.
Planners are broadening their sights and considering more values,
but the best planner cannot find, in a single basin, enough wilderness
for every outdoorsman and enough damsites for every developer.
For such conflicts, two forms of resolution are available. Either the
planners can present the decision-makers a choice of alternatives or
the planners can compromise the several values and present the decision-makers with a single answer which hopefully does not dissatisfy one interest group more than others. Senate Document 97 states
that the first formula is the official federal doctrine, 8 but experience
8. S. DOC. No. 97, note 1 supra, states at p. 6:
When there are major differences among technically possible plans conceived
as desirable on the basis of consideration of intangible benefits and costs, in
comparison with optimum plans based on tangible benefits and costs, alternative combinations of projects, giving expression to these major differences,
shall be planned. Comparison of their economic and social costs shall be set
forth in reports to provide a basis for selection among the alternatives by
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indicates that the second formula, compromise at the planning level,
is closer to actual practice. Brief descriptions of the three federal
agencies most involved in major river basin planning'-the Army
Corps of Engineers, the Federal Power Commission, and the Department of the Interior-will be illustrative.
II
DEVELOPMENT DECISIONS

A.

Corps of Engineers
The Army Corps of Engineers operates the largest single program of water resource development in the nation. Its primary objectives are to control floods and improve navigation, but under the
principles of multiple-purpose development it plans for all developmental uses of water. The Corps' procedure is to study a river or
other body of water in response to a directive from Congress, to
propose economically justified projects in its report to Congress, and
then to build the project if Congress so directs. Planning and initial
project proposals are handled at field offices, and projects are reviewed by the Board of Engineers for Rivers and Harbors, then by
the Chief of Engineers, then by the Bureau of the Budget before being sent to Congress. Along the way, the Interior Department comments on the effects of a proposed project on fish and wildlife. When
such comments indicate a severe impact on fish and wildlife values, a
project may be side-tracked indefinitely.' °
Political considerations inevitably figure in Corps decisions at
least as much as engineering considerations. This means the Corps
does not build without some local popular support for its project.
reviewing authorities in the executive branch and by the Congress. Minor
differences, with regard to intangible considerations, shall be handled, to
the extent practicable and economically feasible, by adjustments in plans.
Planning reports shall clearly indicate alternatives, their consequences, and
adjustment made to take account of these minor differences.

9. The policies and practices of the U.S. Department of Agriculture will not be
examined in this section because the department's dam-building responsibility, the small
watershed projects of the Soil Conservation Service, does not ordinarily involve dams
large enough to pose a serious conflict with river preservation values.
10. For example, advocates of the Ramparts Dam proposal in Alaska may never
overcome the effect of the Fish and Wildlife Service's terse summation: "Nowhere in
the history of water development in North America have the fish and wildlife losses
anticipated to result from a single project been so overwhelming." U.S. Dep't. of the
Interior, Fish and Wildlife Services, A Report on Fish and Wildlife Resources Affected
by Rampart Canyon Dam and Reservoir Project, Yukon River, Alaska 8 (1964).
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When a project is opposed by the governor of the state or the Congressman from the district and by substantial numbers of residents
of the area, the Corps does not try to force the project through."
In a more typical situation, the Corps encounters some support
for and some opposition to its development proposals. If the advocates of the free-flowing values argue their case well enough, the
Corps planners can sometimes find a satisfactory compromise. Perhaps the best illustration of this process occurred in a study of the
2
Rogue River basin in western Oregon.1
11. Such considerations-strong expressions of preservation sentiment-have
obliged the Corps to capitulate on several projects in the Ozark Mountains which were,
by Corps standards, economically justified. For example, the Chief of Engineers has
decided that local sentiment for preservation outweighed a favorable cost-benefit ratio
for construction on the Current River in Missouri, see ORRRC Study Report No. 10,
37 (1962) ; and on the Buffalo River in Arkansas, Letter from Lt. Gen. Cassidy, Chief
of Engineers, to Stanley R. Resor, Secretary of the Army, March 10, 1966.
12. U.S. Army Engineer District, Portland, Corps of Engineers, Rogue River
Basin Water Resources Development (1961). The Corps was authorized to study the
Rogue by provisions in the 1936 and 1956 Flood Control Acts. 49 Stat. 1595 (1936) ; 72
Stat. 318 (1958). Its preliminary approach was toward a traditional large-dam system, but it soon learned that the Rogue's nationally famous trout and salmon fishing
was an important value as well. The District Engineer's report describes a 1956
public hearing as follows:
Proponents of flood control, including some representatives of sportsmen's
groups, indicated a desire for flood control even at the expense of the fishery
resource. Fisheries agencies and sportsmen's and conservation groups, however, strongly opposed any actions which would be detrimental to the fishery
resource. It appeared at this time that these differences would not be reconcilable and that the key storage unit or units would at least be controversial.
U.S. Army Engineer District, supra at 27. The Corps then took the fishery into account:
For flood control alone, the best and most effective solution would be a
major reservoir immediately upstream from the first principal damage area,
on Rogue River and on each major tributary. Because fishery considerations
require that dams be located upstream as far as possible, and because damaging floods could originate downstream from reservoirs so located, complete control of floods would not be effected by any practicable combination of reservoirs.
Id. at 31 (emphasis added).
From a choice of about thirty possible damsites the Corps settled on one dam on the
main stem (far upstream, at river mile 154.7) and two dams on tributaries. The engineers proposed to operate the dams for low-flow regulation and cold water release in
the summer months, in order to improve the boating and the fish habitat in the unimpounded downstream reaches. Under existing conditions the flow in July and August
falls below levels suitable for boating, and the temperature of the water may rise above
tolerances of some of the fish species. Id. Appendix A, at 4.
At a 1961 hearing on the upstream regulation plan, support was almost unanimous.
State and federal fish and game agencies approved the plan if it would include adequate low-flow regulation. And in 1965, the lower reaches of the Rogue were recommended for preservation as a "wild" river. Letter from Stewart L. Udall, Secretary of
the Interior, to Hubert H. Humphrey, President of the U.S. Senate, March 3, 1965.
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The Corps was able to provide reasonable satisfaction for all interest groups in the Rogue River basin because it was able to set up
a series of solutions to its major concern-flood control-and then
to pick the solution which could attract the most popular support.
Still, the Rogue plan was another of the Corps' single-answer reports. An Army review committee (The Civil Works Study Board)
noted in 1965 that a major complaint often is that "the Corps does
not offer the committees any choice but yes or no and that the alternatives to the recommended proposals are neither discussed nor
mentioned in either reports or testimony. This deficiency and any
other inadequacies in the information submitted to Congress should
be corrected in the basic reports. ' 13 The fundamental issue involved
is the place of politics in the decision. The Corps' practice is to subsume the political process into the planning process. Corps planners
weigh the pressures of various interest groups, harmonize them,
and present Congress with a politically acceptable project. The Civil
Works Study Board, echoing the position of Senate Document 97,14
argued that Congress and its Public Works Committees should do
the weighing and harmonizing.
B.

FederalPower Commission
The FPC is in many ways the opposite of the Corps. It has no
dam-building programs of its own; it licenses non-federal agencies
and private corporations to construct dams on streams subject to
federal regulatory power. 5 Unlike the Corps, the FPC operates at
a distance from political considerations. Its five Commissioners are
appointed for staggered five-year terms by the President, with confirmation by the Senate, and, of course, the FPC does not depend on
congressional appropriations to implement its decisions. Thus, the
position of state or local government is not a decisive factor for the
Commission. 6 The FPC further differs from the Corps in lacking
13. Civil Works Program of the Corps of Engineers, A Report to the Secretary of
the Army by the Civil Works Study Board, Senate Committee on Public Works, 89th
Cong., 2d sess. 106 (Comm. print 1966).
14. Note 8 supra.
15. The regulatory power covers projects on navigable waters, projects affecting
interstate commerce, and projects affecting federal lands or utilizing water from federal
dams. See Comment, Federal Pover Commission Control Over River Basin Development, 51 Va. L. Rev. 663, 665-72 (1966).
16. For instance, it is inconceivable that the Corps would have ever built Cowlitz
Dam in Washington State, but the F.P.C. licensed a municipality to build the dam in
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the flexibility to consider a broad range of alternatives. Its basic alternatives are only to approve or reject an application to build a
dam of a certain size at a certain location.
The FPC is charged with applying a very objective-sounding standard to its decisions: it licenses such projects as are, in its judgment,
"best adapted to a comprehensive plan for improving a waterway or
waterways for the use or benefit of interstate or foreign commerce,
for the improvement and utilization of water-power development,
and for other beneficial public uses, including recreational purposes.
. . 7 The Commissioners with their small staff, must try to make
this "best adapted" determination within the context of individual
project license applications.
In order to see the relation of an individual project to a river basin, many facts must be gathered. The FPC, to the greatest possible
extent, elicits data from others, from the applicant and from other
public agencies. The applicant is required to submit a series of exhibits containing such information. The two exhibits most recently
added to the series furnish the FPC with facts which can bring out
environmental issues. Exhibit R, required since 1963, sets out the applicant's plans for recreation development at the project., Exhibit
S, added in 1966, documents the applicant's consultation with federal and state fish and wildlife agencies and describes proposed facilities and methods of project operation for fish and wildlife protection.1 9
In one pending proceeding, the FPC has prodded the applicant to
provide additional data by requiring the applicant to submit a multiple-project plan for full developmental use of a basin. The applicant, a publicly-owned utility district, originally applied for a license
for a single dam on the Wenatchee River in Washington. The application was returned with the request that it be submitted as part of
a comprehensive plan for the Wenatchee, and it was resubmitted in
due course as a package of three dams. 0
spite of the determined opposition of the state government. The state invested eleven
years of litigation (recounted in Trelease, Bloomenthal, and Gerand, Cases and Materials on Natural Resources 323-24 (1965)) in an attempt to block construction of the
dam.
17. Federal Power Act § 10(a), 16 U.S.C. § 803 (a) (1964).
18. Exhibit R, 18 C.F.R. § 4.41 (1966 supp.).
19. Exhibit S, 18 C.F.R. § 4.41, 31 Fed. Reg. 8780 (June 24, 1966).
20. Project No. 2151 (in the files of the Federal Power Commission, Washington,
D. C.).
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The FPC gathers more information from the Department of the
Interior, which is afforded the opportunity to comment on all new
project applications. Sometimes the Department goes beyond advisory comment and intervenes as a party to the license proceeding-a
step which preserves its right to obtain judicial review of the Commission's decision. 21 As its grounds for intervention, the Department
may argue for such positions as public power development, low-flow
augmentation for pollution control, or for preservation of fisheries
and game habitat, free-flowing recreation, or scenic beauty.
All information has a bearing on the comprehensive plan. The
FPC is not bound to recognize the plans of any other agency as the
"comprehensive plan" of its statute. Thus, the FPC, can, at its discretion, follow or disregard Corps plans or Interior Department
plans for a river basin. 22 Usually, no comprehensive plan exists, and
the Commissioners must pass on a particular application by hypothesizing a plan for relating the project to it.
In 1964 the Commission ordered its staff to undertake its own
river basin studies. 28 Several of these studies, titled "Appraisal Reports," have since appeared and afford a glimpse into how the Commission's staff considers preservation values. The appraisal reports
touch on all the uses of a river, and mention the free-flowing uses,
but they are oriented to planning that maximizes the hydroelectric
potential of basins.
The first appraisal reports support the view that FPC policy assigns highest values to power development but may favor preserva'24
tion "when substantial power benefits will not thereby be lost.

Certainly, decisions are easier when preservation can be accomplished without raising the cost of power. But this is not a formula
for conflict resolution. Still, the appraisal reports enhance the position of preservation by discussing it (however lightly) in the context of comprehensive basin planning.
When the applicant, the other public agencies, the general public,
21. Federal Power Act § 313, 16 U.S.C. § 8251 (1964).
22. U.S. ex rel. Chapman v. F.P.C., 345 U.S. 153 (1953).
23. 1965 Federal Power Comm'n Ann. Rep. 80.
24. Comment, supra note 15, at 677. When a stream is recommended for preservation, it is not at the expense of a good hydroelectric site. See, e.g., Federal Power
Comm'n, Appraisal Report, Chippewa River Basin, Wisconsin 52, 64 (1965) ; Federal
Power Comm'n, Appraisal Report, Cheat River Basin, Pennsylvania-West Virginia 5657 (1965) ;Federal Power Comm'n, Appraisal Report, Upper White River Basin, Missouri-Arkansas 52 (1966).
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and the FPC staff have put sufficient facts before the five Commissioners, the Commissioners consider all the uses of a river and make
their decision on the project. The Commission 25has on occasion given
generous consideration to preservation values.
Moreover, judicial review can prod the FPC into a fuller consideration of preservation values. When the Supreme Court, in 1967,
vacated the Commission's decision to license the High Mountain
Sheep Dam on the Snake River, Mr. Justice Douglas said the Commission's decision to license a dam can be made
only after an exploration of all issues relevant to the 'public interest,'
including future power demand and supply, alternate sources of
power, the public interest in preserving reaches of wild rivers and wilderness areas, the preservation of anadramous fish for commercial and
recreational purposes, and the protection of wildlife.
The need to destroy a river as a waterway, the desirability of its
demise, the choices available to satisfy future demands for energythese are all relevant to a decision under [the Federal26 Power Act]
but they were all largely untouched by the Commission.
The High Mountain Sheep case, before the Supreme Court,
turned primarily on the issue of public vs. private development, and
the criticism of the FPC's handling of preservation values is mostly
dicta. In fact, the Commission's decision had considered the fish and
scenery protection problems rather thoroughly.2 7 A decision in the
Second Circuit Court of Appeals, however, jolted the FPC's traditional approach more abruptly. Concerning the Commission's responsibility for fact finding the court said,
In this case, as in many others, the Commission has claimed to be
the representative of the public interest. This role does not permit it
to act as an umpire blandly calling balls and strikes for adversaries ap25. In 1953 the Commission ruled that the Namekagon River in Wisconsin was more
valuable as a free-flowing stream than as a producer of electricity, and a license application was rejected. Re Namekagon Hydro Co., 12 F.P.C. 203, 1 P.U.R.3d 514 (1953),
aff'd sub nom. Namekagon Hydro Co. v. F.P.C., 216 F.2d 509 (7th Cir. 1954).
26. Udall v. F.P.C., 387 U.S. 428, 450 (1967).
27. The High Mountain Sheep proceeding involved choosing between the damsite
which was licensed and the Nez Perce site several miles downstream, just below the
confluence of the Salmon River with the Snake. The Commission's decision stressed the
high intangible values of the Salmon River and clearly stated that the High Mountain
Sheep site was preferred in order to preserve the free-flowing Salmon. Re Pacific

Northwest Power Co., 31 F.P.C. 247, 52 P.U.R. 3d 370, 384 (1964).
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pearing before it; the right of the public must receive active and affirmative protection at the hands of the Commission. . . . The Com28
mission must see to it that the record is complete.

In other words, the decision-maker is held responsible for seeing that

alternatives are presented and considered. This places a new burden
on the FPC staff-to brief and analyze alternatives-and on the
Commissioners-to discuss these alternatives in their written opinion. Although Senate Document 97 is not binding on the FPC, the
Scenic Hudson precedent can bring about a similar reorientation of
the Commission's planning and decisions.
C.

Bureau of Reclamation
Operations of the Bureau of Reclamation are in some respects
quite similar to those of the Corps of Engineers. The Bureau plans
and constructs projects (in the seventeen western "reclamation"
states) and it courts political support. But where the Corps' decisional process is visible, the Bureau's is more submerged. The Bureau is under the same Secretary as are the institutional representatives of the preservation values: the National Park Service, the Bureau of Sport Fisheries and Wildlife, and the Bureau of Outdoor
Recreation. Other parts of the Interior Department are also primarily involved in water decisions: the Geological Survey, the Federal
Water Pollution Control Administration, and the regional public
power administrations. In this atmosphere differences over the highest use of a river tend to be settled in camera rather than out in the
open. The Department of the Interior is a partial image of what a
unified all-encompassing water agency would be like. As the Senate
Select Committee on National Water Resources observed,
a new combined agency on water resources which merely incorporated

all of the existing agencies under a new secretary at Cabinet level
would not necessarily improve the present situation. Such reorganization might result merely in another layer of bureaucracy over the
present agencies, and many of the conflicts which are now aired openly
28. Scenic Hudson Preservation Conference v. F.P.C., 354 F.2d 608, 620 (2nd Cir.
1965), cert. den. 384 U.S. 941 (1966). The Commission's opinion had discussed at some
length the impact of a pumped-storage project on the scenic beauty and on bass spawning grounds in the area. 33 F.P.C. 964, 57 P.U.R. 3d 279 (1965). The Commission decided to license the project despite adverse impact on these resources because of the
economic benefits of the project. The court found, however, that the Commission had
failed to inform itself of alternatives to the proposed project which might secure equivalent benefits with less sacrifice of the other resources involved.
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would become interoffice
in nature and come under various adminis29
trative secrecy rules.

Although there may be frank discussion among the Department's
bureaus while a reclamation dam is the subject of study, the bureaus
are expected to support a departmental decision once made.30 Only
after the departmental decision is made to recommend a project is

the project presented in sufficiently specific detail for the public and
Congress to react to it. At this point of presentation and thereafter,
when recreation, fish and other preservation interests may begin to
oppose a reclamation project, the preservation bureaus must be silent. The point of specific presentation by the Corps of Engineers

(the report of the District Engineer) allows more time for the
preservationists to develop their alternative (sometimes with the
help of the Interior Department). The point of specific presentation before the FPC is when the license application is submitted.
The preservationists, and sometimes the Interior Department,
may
31

take an active part in FPC proceedings after this point.
At any rate, some of the Corps flexibility with regard to location
and design of dams and operation of reservoirs is available to the
Bureau of Reclamation if it wishes to accommodate the positions of
its fellow bureaus. The flexibility is less because the Bureau's larger
projects must almost always include hydroelectric development in
order to achieve a favorable benefit-cost ratio, while the Corps can
often develop a feasible project without power benefits. 2
The advantage of the Interior Department is that the decisionmaking process can internally consider most of the relevant values.
29. Report of the Senate Select Committee on Water Resources, S. Rep. No. 29, 87th
Cong., 1st sess. 71 (1961).
30. The National Park Service, for instance, was required to support the Grand
Canyon dams proposed in 1964. See "Lower Colorado River Basin Project," Hearings
Before the Subcommittee on Irrigationand Reclamation of the House Committee on Interior and Insular Affairs, 89th Cong., 2d sess. (1966), 1477-81. The Secretary of the
Interior added that this policy "cuts both ways" in regard to the conservation controversies. A striking example of the reverse situation was the case of the Canyonlands
National Park, upriver on the Colorado, where the Park Service view prevailed over
development plans of the Bureaus of Reclamation and Land Management. Hearings
supra, at 1479. "The arguments of bureaus were heard," said the Secretary, "a
decision was made, and thereafter officials of these bureaus supported the decision of
the Department." Hearings, 1479.
31. See text accompanying note 21 supra.
32. The irrigation aspect of a Bureau project is often operated at a loss which
must be offset by selling power from the project; the Corps is not in the irrigation business and the primary purpose of its high dams-flood control-is a rich vein of benefits in the mathematics of S. Doc. No. 97.
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The disadvantage is that the essentially political decision of highest
use-at the level of a recommendation-is made by bureaucracies
somewhat removed from a position of political responsiveness.
While the Bureau of Reclamation presents its reports to Congress
in the same single-answer form used by the Corps of Engineers, the
Bureau's relationship with Congress is significantly different. This
stems from committee jurisdiction; reclamation projects are considered by the Committees on Interior and Insular Affairs, whereas
Corps projects go to the Public Works Committees. The Interior
Committees report out reclamation projects individually, while the
Public Works Committees traditionally write one omnibus rivers
and harbors bill per session. The consequence of this difference is
that reclamation project bills receive more thorough consideration,
and doubtful or controversial projects cannot be "logrolled into the
' 33

pork barrel.

An advantage to the Interior Committees' procedure is that the
decision-makers can themselves engage in the adjustment-and-compromise process. This was very visible in the House Interior Committee's consideration of the Lower Colorado projects in 1965 and
1966.7 To be sure, this particular proposal was an extraordinarily
important one, and no other reclamation bill in memory has received
as much attention. Still, the tradition of individual consideration appears to put more responsibility on the decision-making committee
than does the tradition of omnibus bills.
III
PRESERVATION DECISIONS

Ji.

Wild Rivers Studies
The first major decision to preserve a free-flowing river because it
was a free-flowing river was the Ozark National Scenic Riverways
33. The Lower Colorado bill, with its sharply debated Grand Canyon dams, had
to stand alone in the 89th Congress, and its sponsors did not risk a vote on the floor of
the House of Representatives. However, if the Grand Canyon dams had been a part of
the Rivers and Harbors bill of 1966, the pressure to bring the overall bill to a vote on
the floor would have been irresistible.
34. The polar alternatives were to build both Hualapai and Marble Dams or to
build neither dam. Between these extremes the committee considered such intermediate
choices as building Marble and deferring Hualapai, and building Hualapai at a lower
elevation (so as to back no water into the national park) and extending the park up
through the Marble site. H.R. Rep. No. 1849, 89th Cong., 2d sess. 35, 91, 121, 131, 135

(1966).
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Act of 1964.15 A major factor in the decision to protect Missouri's
Current and Jacks Forks Rivers in this way was to permanently dispose of a Corps-proposed dam. 6 For several years before this time,
however, various preservation groups had been arguing for a systematic approach to the preservation of selected free-flowing rivers,8 7 using some orderly procedure which would be less arduous
than a river-by-river political struggle with the Corps of Engineers.
In 1963, recreation planners from the Department of the Interior
and the Forest Service, Department of Agriculture, formed a "wild
rivers study team" to inventory and evaluate the principal free-flowing streams remaining, and to recommend ways of preserving the
best of these rivers. The study team used the following five criteria
for evaluation of the rivers:
The river is relatively free-flowing and unpolluted, and
the scene as viewed from the river is pleasing, whether of true wilderness character or somewhat modified by man, or these conditions
are practically restorable.

Condition.

Capacity. The river and its setting are large enough to sustain exist-

ing recreational use or to accommodate more without undue im-

pairment of the natural values of the resource or quality of the recreational experience.
Quality. The river and its setting possess natural and recreation values of outstanding quality.
Highest Use. Retention of the river in its natural, free-flowing state
appears to outweigh alternate uses.
Present Status. There are no projects at the construction stage or au-

thorized that would drastically impair the existing natural and rec-

reation values of the river and its setting38

The criteria of condition and capacity are susceptible of more or
35.
36.
37.
No. 17.

78 Stat. 608 (1964), 16 U.S.C. §460m (1964).
See note 11 supra.
U.S. Senate, Select Committee on National Water Resources, Committee Print
"Water Recreation Needs in the United States, 1960-2000," by the National Park

Service, Department of the Interior, p. 2 (1960) ; Outdoor Recreation Resources Review
Comm'n, Recreation for America 177-78 (1962).
38. Memorandum from the Director, Bureau of Outdoor Recreation, to Regional

Directors, December 31, 1963.
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less objective determination,"' and quality is a matter of subjective
appraisals of one river relative to others in the area. Present status
is somewhat factual. But highest use is a purely political question.
Planners can illuminate decisions on highest use by presenting the
alternative uses and by indicating those alternatives which can minimize basic interest conflicts.
The wild rivers study team recommended that six rivers be preserved in the free-flowing state and that nine others be further studied for preservation.40 The study reports on the individual rivers
touch only briefly on highest use analysis, and in each the single-answer format, favored by the Corps and the Bureau of Reclamation,
is followed." The authors of the reports, however, cannot be faulted
for writing single-answer reports, for they were directed to do just
that. If there is a planning deficiency here, it is at the policy-making
level-the failure to think about integrating preservation into the
comprehensive planning process.
B.

Legislative Proposals

The recommendations of the wild rivers study team were drafted
as an administration bill and introduced by Senator Church of Idaho
in 1965.42 The Senate approved this bill, and after it was pigeonholed in the House Interior Committee in 1966, the Senate passed a
somewhat revised bill in 1967.4 3 At this writing, several river preservation proposals are before the House Interior Committee, including bills introduced by the committee's chairman, Representative
39. For example, the carrying capacity of canoe streams has been calculated in
several instances. The Wisconsin Department of Resource Development determined the
total availability of canoe recreation in Wisconsin by multiplying the mileage of rivers
navigable by canoe (every stream with a minimum flow of 100 cubic feet per second)
times a use rate of no more than two two-man canoes per mile. Wisc. Dep't of Resource
Development, Recreation in Wisconsin 48-49 (1962). A BOR study calculated the annual capacity of the Allagash River in Maine (90,000 canoeist-days) with the factors of
100 miles of stream and no more than five canoes per mile. U.S. Dep't of the Interior,
Bureau of Outdoor Recreation, A Report on The Proposed Allagash National Riverway 35 (1963).
40. Letter from Stewart L. Udall, Secretary of the Interior, to Hubert H. Humphrey,
President of the U.S. Senate, March 3, 1965.
41. For example see Middle Fork Clearwater River, Wild River Study (1964, unpublished manuscript in the files of the Bureau of Outdoor Recreation) which discusses
the incompatible Penny Cliffs damsite only to the extent of saying that the dam and
reservoir would destroy significant natural values. A more effective presentation would
evaluate the development benefits and the preservation benefits, in both monetary and
intangible terms, and would show how preservation was the highest use of the river.
42. S. 1446, 89th Cong., 2d sess. (1966).
43. S. 119, 90th Cong., 1st sess. (1967).
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Aspinall,44

and by the senior minority member on the committee,
Representative Saylor.45 Somewhere within the outlines of these
various approaches is the bill that will probably be enacted by Congress.
The first Church bill proposed to create a National Wild Rivers
System; all subsequent bills have changed the title to a National
Scenic Rivers System. The change is well-advised, considering that
the literal wildness of a river is frequently advanced as a justification
for flood control projects.
Each bill designated ( 1 ) particular rivers to be preserved as soon
as the bill was enacted (the instant group) and (2) particular rivers
which would be studied by the Interior and Agriculture Departments, with appropriate preservation recommendations to be made
after the studies (the study group). The means of preservation in
each bill were to withdraw the licensing authority of the FPC over
streams in the national system and to acquire (through the National
Park Service or the Forest Service) lands or easements along the
streambanks to preserve the scenery and recreational access.
The most significant difference in the various proposals concerns
the management of the land corridor along the preserved rivers.
The first Church bill simply provided that wild river areas should be
administered for the purposes of water conservation, scenic, fish,
wildlife, and outdoor recreation values, but "without limitation on
other uses, including timber harvesting and livestock grazing, that
are harmonious with these purposes." 46 This language, placing the
question of "harmonious uses" within the unguided discretion of
federal administrators, failed to please either preservation or development interests.
A more widely accepted approach involves the classification of
scenic rivers according to the degree of wilderness character they
possess. The Aspinall bill proposes the most detailed classification
scheme, in four parts: wild rivers, natural environment rivers, pastoral rivers, and historic and cultural rivers.47 Commercial resource
use would be permitted on a compatible basis along natural environment rivers and are contemplated as continuing features of pastoral,
historic, and cultural rivers; on wild rivers the land use restrictions
44. H. R. 8416, 90th Cong., 1st sess. (1967).
45. H. R. 90, 90th Cong., 1st sess. (1967), also introduced in the 89th Congress as
H. R. 14922.
46. Sec. 4(g), S. 1446, 89th Cong., 2d sess. (1966).
47. Sec. 2(b), H. R. 8416, 90th Cong., 1st sess. (1967).
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of the Wilderness Act of 196448 would apply. Classification thus
shifts the basic management choice from the administrative to the
legislative arena.
It assures the preservation interests that the most unspoiled
streams will not suffer encroachment under the guise of "compatible
uses." It also assures development interests that every stream preservation decision is not necessarily a withdrawal of all exploitable
resources along that stream.
A classification system can enhance the consideration of preservation values in the comprehensive basin planning process. After some
development of a river has taken place, it is difficult to talk about
preservation if an excessively pure definition of wild or scenic rivers
sets the standard of preservation. 9 If the standard is flexible
enough, however, it could provide for the designation of a Natural
Environment River on a reach which has a flow regulated by an upstream dam. Or it could indicate as a Pastoral River a stream flowing past cultivated farmland and crossed by highway bridges. When
a compromise is sought between the alternatives of complete development and complete preservation, a classification system can enable
preservationists to negotiate an honorable truce.
Most of the bills contain similar sections directing all federal
agencies to give consideration to potential wild or scenic river areas,
and requiring all river basin and project plan reports submitted to
Congress to discuss any such potentials. Such language as applied to
the Corps of Engineers would merely reinforce the relevant section
of Senate Document No. 9750 (albeit there is an emphasis involved
in restating an inter-agency agreement as part of an act of Congress).
A Scenic Rivers Act, if and when approved by Congress, should
confer legal status upon three important principles of river basin
planning. It should create a format for making affirmative preservation decisions about a river's use. It should require development recommendations to consider explicitly the preservation alternatives.
And it should require preservation recommendations to consider ex48. 78 Stat. 890 (1964), 16 U.S.C. 2 § 1633 3 (1964).
49. See, e.g., 112 Cong. Rec. 22476 (daily ed. Sept. 21, 1966), (remarks of Representative Duncan), where during debate on appropriations for the Tennessee Valley
Authority, a proposed dam on a trout stream was attacked as destroying natural values.
Proponents of the dam responded by pointing out that the fish habitat had been created
by flow regulation from an upstream dam and that the stream could not be called a
"natural area."
50. S. Doe. No. 97, Cong., Ist sess., 2 (1961).
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plicitly development alternatives. The consideration of alternatives
which is desirable in making development decisions should be equally
desirable in making preservation decisions. The preservation idea is
gaining respectability and the developer's argument that preservation is a repudiation of multiple use philosophy is becoming a somewhat threadbare contention. Multiple use can no more be practiced
on every mile of a river than on every acre of a forest. Some wilderness areas will be preserved, even if they contain marketable timber,
and some natural streams will be preserved even if they include good
powersites. If this proposition is confirmed by the passage of a
scenic rivers bill, then preservation can afford to participate in the
river basin planning process on the same terms as the other water
uses.
IV
PLANNING WITH ALTERNATIVES:
THE UPPER MISSOURI JOINT STUDY
The effective potential of comprehensive river planning has been
demonstrated at least once, on a 180-mile section of the Missouri
River in central Montana. This reach, from the town of Fort
Benton to the headwaters of the Fort Peck Reservoir, is still undeveloped and the adjacent lands are almost uninhabited. The Corps
of Engineers and the Bureau of Reclamation had over the years
studied the usual maximum-development series of projects. During
this time the National Park Service was evolving a proposal for full
preservation of the section as the Lewis and Clark Wilderness
Waterway.' And the Bureau of Sport Fisheries and Wildlife was
interested in acquiring two large tracts of wildlife and waterfowl
habitat.
Here was the typical formula for a conflict over a resource. However the planning process took a new dimension this time. In 1963
the Department of the Interior and the Corps of Engineers jointly
produced a booklet illustrating the possibilities of full development,
full preservation, and various compromises. 5 2 This took the form
of eleven alternative plans of utilization.
Each plan was analyzed in terms of its effects on all relevant
values. Plan 4, a package of two dams, was presented in these terms:
51. U.S. Dep't of the Interior, Natural Park Service, A Proposed Lewis and Clark
National Wilderness Waterway (1962).
52. U.S. Dep't of the Interior and Corps of Engineers, Information Bulletin, Missouri River-Fort Benton to Fort Peck Joint Study (1963).
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Maximum

Practicable,
Any Plan
500,000

Plan 4
500,000
Flood-control replacement storage, acres-feet
Power
547
500
Head developed, feet
1,114,000
1,020,000
Installed capacity, kilowatts
Preservation
51
180
Miles of natural river below Fort Benton
600,000
540,000
Recreational use, annual visitor days
large
large
Scenic enjoyment opportunities
100
100
Land management, percent of maximum
Fish and wildlife
100
95
Missouri Breaks Wildlife Area, percent of total54
Fort Hawley Waterfowl Development,
100
100
percent of total
with
almost
no
wilextensive
development
Plan 4 thus proposed
two
derness waterway. The National Park Service states that the
preserved reaches, totaling 51 miles, were "of insufficient length and
quality to be of national significance." Plan 6, on the other hand,
proposed only the upstream dam at Fort Benton and a full wilderness waterway and was presented as follows:
TABLE III"
Plan 6
100,000
Flood-control replacement storage, acres-feet
Power
177
Head developed, feet
300,000
Installed capacity kilowatts
Preservation
180
Miles of natural river below Fort Benton
505,000
Recreational use, annual visitor days
large
Scenic enjoyment opportunities
100
Land management, percent of maximum
Fish and wildlife
Missouri Breaks Wildlife Area, percent of total56 100
Fort Hawley Waterfowl Development,
100
percent of total

Maximum
Practicable,
Any Plan
500,000
547
1,114,000
180
600,000
100
100
100

53. Id. at 33.
54. An overlap in land management and wildlife planning exists. However, maximums are indicated in both cases.

55. U.S. Dep't of the Interior and Corps of Engineers, supra note 52, at 37.
56. An overlap in land management and wildlife planning exists. However, maxi-

mums are indicated in both cases.
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The booklet was distributed throughout the area as a reference
for testimony at public hearings. The various interests expressed
their preferences and the agencies evaluated the responses. The
Corps of Engineers recommended that Plan 4, outlined above, although its High Cow Creek damsite was the project most in conflict
with the wilderness waterway. The Department of the Interior has
not, at this writing, decided which plan it prefers. And each plan has
its set of backers in Montana, which delays the arrival at a consensus.
To some water resource professionals, the Upper Missouri situation seem to be manufactured confusion. On the other hand, Montana's Senator Lee Metcalf, in a newsletter to his constituents two
years after the hearings, stated that "the controversy over the
Upper Missouri is democracy at work. ' 5 7 This is the essence of planning with alternatives: it may not be the quickest or most efficient
path to a decision, but it is the best procedure yet devised for enabling the people to "vote" for the highest use of a resource.
The "Upper Missouri format", although it would seem to be
required by S. Doc. No. 97, has not been employed a second time.
The water bureaucracy is not interested in making such presentations because decision is delayed and because the decision-making
process does not demand a thorough analysis of alternatives.
The heart of the federal decision-making process is in the Congressional committees. There are at least four committees in each
branch of Congress that deal with rivers, and each committee can
do one or two things to a river without being able to do anything
else. The Public Works Committees, for example, can tell the Corps
of Engineers to build a dam or navigation channel on a river or the
committee can ignore the river. They cannot choose the preservation alternative. The Interior Committees can choose, in the West,
between reclamation dams and scenic rivers, having only the latter
option in the East, but they cannot direct the Department of Agriculture to control floods and conserve soil with a system of small
headwaters impoundments-that is the province of the Agriculture
Committees. The House Committee on Merchant Marine and
Fisheries and the Senate Committee on Commerce legislate generally on wildlife refuge, and fishery development programs; these
committees are moving toward a position of establishing specific
management areas in estuaries, which will further involve them in
the river basin planning picture.
57. Newsletter from Senator Lee Metcalf, July 15, 1965.
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If a Department of Natural Resources were created, combining,
among other activities, all the federal water resource activities of
the executive branch, 8 the executive's domination over the legislative branch would be furthered. The Secretary of the unified Department could decide where to put each year's quota of reservoirs,
irrigation and power projects, commercial waterways, scenic rivers,
refuges, and so forth, and send the proposals to the various Congressional committees for approval or rejection. And public participation in decision-making would lose more ground to the professional
bureaucracy.
A stronger congressional voice could be obtained by revising the
fragmented committee responsibilities and creating Committees on
Natural Resources in each branch. The power to select among all the
alternative uses throughout a river basin should lead such committees to require the Upper Missouri format frequently. In such a
manner, the preservation values in river basins would begin to receive adequate consideration.

58. As proposed in S. 2435, 89th Cong., 1st sess. (1965), S. 886, 90th Cong., 1st sess.
(1967). See "Mister Z," The Case for a Department of Natural Resources, 1 Natural
Resources J. 197 (1961).

